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PROTOCOL FOR REPORTING ENVIRONMENTAL BREACHES IN PORTS

1. OBJECTIVE

The purpose of this protocol is to ensure that the Minister for the Environment and the Minister for Transport are informed, in a timely manner, of those environmental issues and events in Western Australian ports which are likely to impact on the Western Australian community.

2. ISSUE

There is community concern about possible health risk from emissions emanating from the export of some mineral ores including lead, copper and nickel through Western Australian ports.  Both the Ministers for Environment and Transport need early notification of potential breaches of environmental approvals and licences to ensure they are prepared to respond immediately to public queries.

Many of these breaches are minor or may be of an administrative nature, posing no environmental or health risk and may be managed directly by regulatory agencies.  A relatively small number have potential health or environmental risk and may escalate to stimulate media interest at a local and/or State level.  A procedure has been developed to ensure both Ministers receive timely and appropriate advice.

3. BACKGROUND

The foremost environmental regulation of Western Australia’s ports is under the Environmental Protection Act 1986 (EP Act).

Part lV of the EP Act administered by the Office of the Environmental Protection Authority (OEPA) monitors and regulates activities subject to Ministerial conditions, usually major resource proposals for which export through ports is one part of a proposal.

Part V of the EP Act administered by the Department of Environment and Conservation (DEC) regulates port activities that are defined as ‘prescribed premises’ for bulk loading and unloading of granular material, mineral ores, ore concentrates, clinker and coal.  These premises may also be subject to Ministerial conditions under Part lV.  The owner or occupier of prescribed premises must hold a licence issued by DEC.  Depending on the port’s commercial arrangements, licences may be held by stevedore companies, major exporters (e.g. major iron ore companies) and /or the port authority.  Not all of any port area is regulated by either a set of Ministerial conditions or an EP Act licence.  However all port areas are subject to the general pollution offences under the EP Act.

4. TRIGGERS FOR REPORTING TO MINISTERS

The incident:

· Exceeds criteria for lead or nickel by any amount

· Potentially poses a risk to human health or the environment

· Has had significant media exposure

· Has a history of controversial non compliance

· Subject to EPA assessment which may have been high profile

· Any enforcement action initiated by DEC or OEPA for a breach of licence or Ministerial condition within a port area

The reporting protocol can commence by:

· The licensee reporting to a DEC regional office which then reports to the DEC Director Environmental Regulation

· The Port Authority reporting to the Minister for Transport and the Department of Transport

· The proponent (EP Act Part lV) reporting to the General Manager OEPA

Most environmental approvals and licences require the holder to monitor environmental performance and report to the regulatory authority (DEC and/or OEPA).  Therefore the first knowledge of non compliance is usually with the operator as the holder of the approval, who is then obligated to report to the regulatory authority, or from a public complaint.

Table 1: Responsibilities under the Environmental Protection Act 1986.

	Regulation
	Proponent

exporting other than through prescribed premises
	Private operator of prescribed premises on port lease holding
	Port Authority

	DEC
	OEPA

	Breach s49 cause pollution, emission or environmental harm
	Obliged to report
	Obliged to report
	Obliged to report
	Receives report and regulates, Minister not involved; DG informs Minister of significant incidents
	N/A

	Breach Ministerial condition

	Obliged to report
	Obliged to report
	N/A
	N/A
	Receives report, regulates; and CEO reports to Minister


	Breach licence condition
	N/A
	Obliged to report
	Obliged to report
	Receives report and regulates, Minister not involved; DG informs Minister
	N/A


5. Protocol for reporting environmental breaches to Ministers
Under the provisions of this protocol if an incident meets any of the ‘triggers’ identified, DEC and OEPA will notify the Minister for Environment and in addition notify the relevant port authority. 

The Department of Health (DOH) will be notified if the issue poses a potential risk to public health.

If a port authority is responsible for the incident, it should advise Minister for Transport and Department of Transport at the time it reports to DEC.

The mechanism of the protocol is schematically presented in the diagram below. 
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* DoH consulted if risk to public health

** If port authority is responsible it should advise Minister for Transport and    Department of Transport at the time it reports to DEC
� Responsible for reporting pollution anywhere in a port or breach of licence condition for prescribed premises licensed to it.  Where it is not the licence holder it may not be informed if the licence holder does not so inform.  Protocol addresses this risk.


� In most cases the proponent’s primary operation is outside the port and it only exports through the port.  Ministerial conditions are binding on the proponent and therefore the product while the product is their responsibility (container transport).  Where the product is transferred to prescribed premises (bulk loading), the responsibility is transferred from the proponent to the Iicensee of the prescribed premises (port authority or stevedore company).


� The EP Act requires that all non-compliances with Ministerial Statements identified must be reported to the Minister for Environment.  However, the triggers outlined may initiate more immediate reporting of potential non-compliances.
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